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I. ARGUMENT IN REPLY
The district court found that “even assuming arguendo” that trial counsel
encouraged Mr. Thurlow to go to trial “this is a strategic or tactical decision made
by trial counsel which may not be second guessed unless that decision was” based
on inadequate preparation, ignorance of the relevant law, or other shortcomings
capable of objective evaluation.” Vol. IV, 661. The district court further concluded
that neither Mr. Thurlow’s nor trial counsel’s testimony established any such
shortcoming. As noted in Mr. Thurlow’s opening brief, the district court erred
because the decision to go to trial rather than accept a plea deal lies within the
client’s province and that both Mr. Thurlow and Payne’s testimony established
ineffective assistance of counsel.
The state responds by relying on trial counsel’s testimony and claiming the
district court made implicit credibility findings in her favor. The record fails to
support this claim. Rather, the district court outlined the differences between Mr.
Thurlow and Payne’s testimony and noted: “Not surprisingly, in reconstructing
their discussions about the plea offer, Thurlow and Payne have characterized those
discussions differently.” R. 660. The district court then found that “it is clear from
the undisputed facts presented, that Thurlow has failed to rebut the strong
presumption that his trial counsel's performance was within the wide range of
reasonable professional assistance.” R. 660 (emphasis added).
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This Court should not defer to factual findings the district court declined to
make. If additional findings are required to determine whether Mr. Thurlow proved
that he received ineffective assistance of counsel, this Court should remand the
matter to the district court
In Mr. Thurlow’s opening brief, he explained that the district court erred in
finding that the undisputed facts do not establish that ineffective assistance of
counsel. The state offers no response. No reply is required.
II. CONCLUSION
For all the reasons set forth above and in Mr. Thurlow’s opening brief, he
established that he received ineffective assistance of counsel during plea
negotiations. Accordingly, this Court should reverse the district court’s judgment on
remand dismissing Mr. Thurlow’s petition and remand with instruction for the state
to re-offer the plea agreement.
Respectfully submitted this 19th day of April 2018.
FYFFE LAW

/s/ Robyn Fyffe
ROBYN FYFFE
Attorney for Kenneth Thurlow
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that an electronic copy was served on
Criminal Law Division of the Idaho Attorney General at ecf@ag.idaho.gov
on April 19, 2018.
FYFFE LAW

/s/ Robyn Fyffe
ROBYN FYFFE
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